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we apprehend it would be sufficient for divided in their opinion as to whether 
the judge to direct the jury to give the findings of the jury were, or were 
such damages as they considered reason- not, sufficient to fix the defendant with 
ably to hare arisen from the defend- responsibility. The value of the case 
ant's default. "It must be admitted, solely consists in the elaborate discus- 
after all," observes the Chief Baron, sions on the measure of damages con- 
"that the question of the amount of tained in the judgments of Pollock, C. 
damages is one for the jury, and. the jury B., and Martin, B. The effect of both 
only. We think that the decision of judgments, we think, will be still fur- 
twelve jurymen instructed from the ther to limit the application of the rules — 
bench in the rules of law, but exercising or at any rate of the second rule — in 
their own judgment on a subject con- Hadley v. Baxendale. The decision in 
nected with the business of life with that case, it is gradually being diseo- 
which they are familiar, would practi- vered, contains principles which, whilst 
cally lead to a result often more just sound in themselves, are incapable of 
and equitable than any mere rule of law being applied generally in all cases of 
could arrive at." damage arising from breach of contract 

It is unnecessary to allude to the facts or duty. — Solicitors' Journal. 
of the principal case. The court were 



Court of Common Pleas. 

SMITH v. THACKERAH AND ANOTHER. 

The plaintiff was entitled to lateral support for his land, but not for the wall 
upon it. The defendant dug a well in his own land, adjoining the land of the 
plaintiff, and when he no longer required it, filled it up, but the material used for 
the filling up sunk. The consequence was a subsidence of earth towards the place 
where the well had been, and this subsidence included particles of the plaintiff's 
earth, and caused the fall of the plaintiff's wall ; but there would have been no 
appreciable injury to the plaintiff's land if the wall had not been upon it. 

Held, that there was no cause of action. 

Declaration ; for that the plaintiff was possessed of land, 
which received lateral support from land adjoining thereto, and 
the defendants dug on the said adjoining land a well near to the 
land of the plaintiff, and the defendants thereby, and for the want 
of keeping and continuing the sides of the well shored up, or 
otherwise preventing the consequences hereinafter mentioned, 
wrongfully deprived the plaintiff's land of its support, whereby it 
sank and gave way, and divers walls of the plaintiff on the said 
land sank and were damaged, and the plaintiff was thereby obliged 
to pull down the said walls and to rebuild the same, and incurred 
great expense, &c, and lost the profit which would otherwise 
have accrued to him in the letting or use of the premises. 
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Pleas. — Not guilty, and not possessed. 

Issue on these pleas. 

The facts, proved at the trial before Ekle, C. J., at the last 
Kingston Assizes, were as follows : — 

The plaintiff was a publican at Bermondsey, and the defendants 
were employed as contractors to construct a line of railway past 
his premises, and for the purposes of their works they sunk a well 
in a lane adjoining the plaintiff's tavern, and about one foot from 
the kitchen wall. The sides of this well, which was about twenty 
feet deep by ten feet in diameter, were shored up by wooden sup- 
ports ; but when the well was no longer required, the defendants 
filled it up with loose earth, and removed the wooden supports 
with which the sides were shored up. The consequence of this 
was that the filling up of the well sunk nine inches in the centre, 
the foundation of the wall gave way, and the wall itself had to be 
shored up, and subsequently pulled down and rebuilt. It was 
conceded that the plaintiff's house was a new building, and that 
the right to support was in respect of the land only. There was 
uncontradicted evidence of a subsidence of the plaintiff's land 
caused by the sinking of the loose material with which the well 
had been filled up, and that this subsidence would have occurred 
even if there had been no building on the land ; but the jury 
found that, supposing no building to have been on the land, the 
plaintiff would not have suffered any appreciable damage ; and, 
on that finding, the verdict was entered for the defendants. 

A rule was then obtained, pursuant to leave reserved, to enter 
the verdict for the plaintiff for such sum below £15 as the court 
should direct, on the ground that the facts proved at the trial 
entitled the plaintiffs to the verdict without proof of any pecu- 
niary damage. 

Joyce showed cause and contended that the defendant had only 
exercised a natural right on his own land, and that if the plain- 
tiff's land had remained in its natural state no damage would 
have happened, and that, therefore, the action was not maintain- 
able : Bonomi v. Backhouse, 7 W. R. 667, El. Bl. & El. 637 ; 
Brown v. Robins, 4 H. & N. 186. 

Robinson, Serjt., and Sharpe were called on to support the 
rule. — As there would have been a subsidence of the plaintiff's 
land, whether there was a building upon it or not, he is at least 
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entitled to nominal damages, for he is clearly entitled to lateral 
support for the land. It is actionable to deprive a man of a right 
given him by law, though no damage has thereby been occasioned ; 
for injuria sine damno may be the foundation of an action : 
Aihby v. White, 1 Sm. Lead. Cas. 216 ; 2 Ld. Eaym. 955 ; 
Broom's Commentaries, p. 85, 3d ed. But, further, the plaintiff 
is entitled to substantial damages, for the case is on all fours with 
Brown v. Robing, supra. There the plaintiff's land sank in con- 
sequence of the defendant's excavations, and it would have sunk 
just the same, whether there was a house on it or not, and it was 
held, as the sinking was not caused by the weight of the house, 
that the plaintiff was entitled to recover, whether he had a right 
to lateral support for his foundations or not, and that he was 
entitled to recover for all the damage that ensued. So here the 
injury to the kitchen wall should be considered with reference to 
the amount of damages consequent on the actionable wrong com- 
mitted by the defendants, and as a direct consequence of it. If 
a man goes to great expense in laying out a level lawn, and a 
neighboring excavation causes the land to sink without appreciable 
damage to the land itself, and yet so as to mar the smoothness of 
the lawn, would it be said that he had no right to damages ? 

Erle, C. J. — I am of opinion that this rule should be dis- 
charged. It was said that the plaintiff was entitled to the verdict, 
and to some damages, and the case of Ashby v. White was relied 
on, where the returning officer refused to admit a vote, and the 
voter maintained his action for this against the returning officer, 
although the persons for whom he meant to vote were elected. 
It is true that where you infringe on another man's legal right, 
although no damage follows, you commit an actionable wrong : 
but where there are two adjoining owners, and one of them does a 
lawful act of ownership, without invading any right of his neigh- 
bor, and the act constitutes no harm to his neighbor taken by 
itself— that may or may not become actionable according as 
appreciable damage is committed. We cannot draw a distinct 
line, but must consider the annoyance, and the circumstances 
under which that annoyance arose. Thus, if there are adjoining 
houses in London, and dancing in one of them causes a vibration 
to no appreciable extent in the other, that is no cause of action ; 
but if the houses were built so slightly that the vibration was 
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serious, and the dancing was continued after notice, that might 
become actionable. Many such cases might be put — as, for 
instance, annoyance caused by a particular trade, as that of a 
coffin-maker or a boiler-plate maker. Under some circumstances, 
the acts complained of would be perfectly lawful ; under others, 
not. 

Here the question arises between two adjoining owners, the 
defendant having, in exercise of his rights of ownership, sunk a 
well on his own land, and afterwards removed the supports and 
filled it up. When, however, it had been filled up to the surface, 
it turned out that improper materials had been used for the pur- 
pose, and there was a subsidence of nine inches in the centre of 
the well. On the evidence, I think it must be taken that there 
was a subsidence of particles towards the place where the well 
had been, and amongst them some particles of the plaintiff's land. 
But then the question was left to the jury, Did the plaintiff suffer 
any appreciable damage, supposing the building not to have been 
there 1 and they said that he did not ; and on that the verdict 
was entered for the defendants. A lawful action may become 
unlawful if there is a certain amount of damage attached to it, 
and if there be unreasonable conduct, as between neighbors. 
Where the defendant set up smelting works, and by noxious 
vapors destroyed the vegetation on the plaintiff's land, there was 
a good cause of action ; but the House of Lords said that if the 
defendant had sent vapor from his works which did no sensible 
or material (which I take to be the same as appreciable) injury, 
there would have been no cause of action (see The St. Helen's 
Smelting Co. v. Tipping, 13 W. R. 1083. 35 L. J. Q. B. 6Q). 

Byles, J. — I am of the same opinion. The Chief Justice left 
the case to the jury almost in the very words used in The St. 
Helen's Smelting Co. v. Tipping. He said, did the sinking 
cause any appreciable damage, *". el, which any of the senses 
could discover, and that was leaving the case favorably for Mr. 
Sharp ; and the jury found it did not. 

Montague Smith, J. — I am of the same opinion. We are 
concluded by the finding of the jury. They said that, in point 
of fact, there was no damage in the sense in which the law under- 
stands it. Mr. Sharpe says if there is subsidence there must 
necessarily be damage, but it may be to an extent utterly inap- 
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preciable. There is no injuria here to support an action without 
actual damage. In these cases the court will not act without the 
assistance of the jury, and we must assume their finding, as to 
whether there is or is not damage, to be correct. 

Rule discharged. 



The grounds upon which the court 
came to their decision in the foregoing 
case, seem to have been that the plaintiff 
was only entitled to support for his land, 
and not for any additional weight put 
thereon ; that if the land had been left 
in its natural state the subsidence would 
have caused no appreciable damage ; 
that actual damage is necessary to give 
a right of action of this nature, and that 
therefore the plaintiff had not proved 
that upon which his right of action de- 
pended, viz., actual damage caused by 
an illegal act of the defendant. Whe- 
ther this decision be really in strict 
accordance with former decisions and 
with principles now long recognised, or 
whether it be an instance of judge-made 
law, it is equally deserving of attention. 
The principle involved in the case is of 
considerable importance. It is clear as 
a general rule that where a loss is neces- 
sarily and directly caused to the plaintiff 
by an illegal act of the defendant, the 
plaintiff may recover compensation for 
such loss. In the principal case it 
was found by the jury at the trial 
that the fall of the plaintiff's wall 
was caused by the subsidence of the 
plaintiff's land, which subsidence had 
been caused by the excavation of the de- 
fendant's well. It would seem, there- 
fore, that in such a case as this, the 
plaintiff, in accordance with the ordinary 
rule of law relating to the measure of 
damages in actions like the present, 
ought to be entitled to recover from the 
defendant compensation for the loss 
occasioned by the fall of his wall. But 
the Court of Common Pleas argued that 
as there would have been only an inap- 
preciable loss inflicted on the defendant 



if the wall had not existed, the plaintiff 
was not entitled to recover anything 
merely because he had erected a wall 
upon his land, for which he was not enti- 
tled to a right of support. This view of 
the case may perhaps be considered 
fairly open to objection. It is true that 
if there had been no wall upon the 
plaintiff's land he would not have been 
entitled to bring any action ; and it was 
very well pointed out in the judgment 
of Erle, C. J., that this is not a case in 
which the law implies damage — not a 
case of injuria sine damno — but it is ne- 
cessary to prove actual damage. The 
reason why the plaintiff could not have 
brought an action if the wall had not 
been injured is — not because the defend- 
ant's act was a lawful one, — but because 
the damage caused thereby was so small 
that it could not be estimated ; and actual 
damage is the ground upon which the 
action rests. It cannot be said that it 
is lawful for one landowner to cause the 
land of his neighbor to give way even to 
the slightest extent ; but it may well be 
said that unless such giving way causes 
appreciable damage, the plaintiff shall 
not be entitled to an action ; in short, 
such an action on the part of the defend- 
ant must be considered an unlawful act, 
although not one necessarily giving a 
right of action. The building of the 
wall by the defendant was a perfectly 
lawful act, and the excavation of the 
defendant to such an extent as to cause 
the plaintiff's land to give way was un- 
lawful. Of course there could be no 
doubt but that the fall of the wall was 
directly caused by the defendant's exca- 
vation. We have thus the fact that the 
unlawful act of the defendant caused a 
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loss to the plaintiff, to which loss the 
plaintiff had not in any way contributed 
by any negligence or any unlawful act 
on his part. It would thus seem that 
according to all usual and ordinary rules 
the plaintiff ought to have had a verdict for 
the loss caused by the fall of the wall. The 
ground of the decision in this case seems 
to have been, although not clearly ex- 
pressed, that the act of the defendant 
was not unlawful because it was not 
actionable. But this is not correct in a 
case like the present. There may be 
cases in which an unlawful act does not 
give any right of action unless it causes 
damage. In fact, in all actions on the 
case damage is the ground of the action — 
sometimes damage is presumed by the 
law, sometimes it is not : in the latter 
class of cases, therefore, actual damage 
must be proved to entitle the plaintiff to 
bring an action ; for instance, if a ser- 
vant driving a wagon comes into colli- 
sion with another wagon by his negligent 
driving, his master will be liable in an 
action if damage capable of being esti- 
mated has been caused by his servant's 
carelessness ; but if no actual damage 
has been caused the master is not liable 
to an action at all, even to recover 



nominal damages. In the latter case 
the owner of the wagon driven against 
by the servant has no right of action at 
all. In both these instances we have 
put, the act of the servant would be 
equally unlawful, and might in each 
case be done in precisely the same man- 
ner, and yet, in consequence perhaps of 
the nature of the load in the wagon of 
the plaintiff, might produce an entirely 
different result. A collision with a 
wagon loaded with cases full of china 
would be more likely to cause damage 
than a collision with an empty one ; and 
this difference in the result of the colli- 
sion causing the damage would be occa- 
sioned entirely by the act of the plaintiff 
in loading his wagon with goods of a 
particular sort. The action in the prin- 
cipal case was an action on the case, 
and as such ought, it would seem, to 
have been subject to precisely the same 
rules as other actions of the same nature. 
A distinction has, however, been drawn 
by this decision between an action on 
the case for taking away the support of 
land and other actions of the same class, 
and it is for this reason that this case is 
deserving of attentive consideration. — 
Solicitors' Journal. 
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supreme court of vermont. 1 

Contract. 

Commissions. — The plaintiff effected a sale of certain real estate for 
M. for $22,000, under a previous agreemont with M. to pay the plain- 
tiff ten per cent, of the amount for which the property should be sold. 
M. received in part payment another piece of real estate at $7525, 
which was worth at the time but $4220. Held, that the plaintiff is 
entitled to ten per cent, of the real price for which the property was 
sold, and not of a fictitious price, or a price that in the trade was re- 



1 From W. G. Veazey, Esq., Reporter ; to appear in 38 Vermont Reports. 



